IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER J. FOX : ClVIL ACTI ON
V.

LAW OFFI CES OF SHAPI RO :
& KREI SMAN, et al. : NO 97-7393

Newconer, J. April , 1998
MEMORANDUM

Presently before this Court are plaintiff Christopher
J. Fox's Motion for Sunmary Judgnent, and defendants' response
thereto. For the follow ng reasons, the Court will deny
plaintiff's Mtion.

Al so before this Court are defendants' Mtion for
Summary Judgnent, and plaintiff's response thereto. For the
foll owi ng reasons, the Court will grant in part and deny in part
def endants’ Moti on.

l. Backgr ound

In this action, plaintiff Christopher J. Fox seeks
statutory penalties under the Enployee Retirenment |Incone Security
Act of 1974, 29 U S.C. 88 1001-1461 ("ERI SA"), as anended by the
Consol i dat ed Omi bus Budget Reconciliation Act of 1986 ("COBRA"),
agai nst defendants Shapiro & Kreisman, David S. Kreisman, Cerald

M Shapiro and The LOGS Group, L.L.C. ! based on alleged

1. Plaintiff initially commenced this action against: The Law
O fices of Shapiro & Krei sman (defendants contend that the
correct name of said firmis Shapiro & Kreisman); David Kreisman;
Ceral d Shapiro; The LOGS G oup, Inc., the plan adm nistrator for
the LOGS National Benefit Plan (the "Plan"); and Allied Benefits
Systens, Inc., the third-party adm nistrator/clains processor for
the Plan. Subsequently, the parties filed a stipulation
(continued...)



violations of ERISA. Plaintiff specifically clains that
defendants failed to provide himw th notice of his COBRA rights
(i.e., his right to elect continuation coverage of health
benefits under the sane terns of the enployer's health plan)
after he was term nated and that defendants failed to respond to
his request for information regarding the continuation of his
heal th benefits. Defendants have filed an Answer to plaintiff's
Conplaint. The facts are as follows.

Plaintiff, a pro se attorney, was hired by defendant
Shapiro & Kreisman in its offices |ocated in Berwn,
Pennsyl vani a,? in Cctober 1994 as a litigation and bankruptcy
attorney. During plaintiff's tenure with Shapiro & Krei sman, the
Berwyn of fice enpl oyed approximately 36 enpl oyees - roughly 8
attorneys and 28 non-attorney enployees. Plaintiff clainms that
the Berwyn office had an excessive turnover of enployees during

his tenure. In this regard, plaintiff states that over

1. (...continued)

dismssing Allied Benefits Systens fromthis action and anmendi ng
the Conplaint to add The LOGS Goup, L.L.C. (incorrectly naned as
the LOGS G oup, Inc. in the Conplaint) and the LOGS Nati onal
Benefit Pl an.

2. Shapiro & Kreisman is a partnership whose principal address

is 4201 Lake Cook Road, Northbrook, Illinois. The partners are
Geral d Shapiro and David Kreisman. Shapiro and Kreisman are
licensed attorneys in Illinois. Plaintiff clains that Shapiro

and Krei sman have an ownership interest in law offices in over
thirty-five states concentrating in nortgage foreclosure,
representing private |lenders, comercial banks and the federa
governnent. Defendants, while not denying that Shapiro and
Krei sman have an ownership interest in these offices, note that
plaintiff has not offered any evidence to establish this
ownership interest.



approxi mately 40 enpl oyees |left the Berwn office during his
tenure with the firm (approximately two years). Despite this
hi gh turnover, plaintiff contends that the Berwyn office of
Shapiro & Krei sman had nonthly gross revenue in 1996 in excess of
$120, 000 per nonth and had a gross yearly revenue in excess of
$1, 500, 000 for 1996.°

Each office of Shapiro & Kreisman, including the Berwn
office, is supervised by a managi ng attorney who is responsible
for supervising the attorneys. The non-attorney staff is
supervi sed by the office manager. In or about July 1996, Kris
Carman, an enployee and office manager of Shapiro & Kreisman's
Connecticut office, was transferred to the Berwn office. During
the period of tinme that both plaintiff and Ms. Carnman were
enpl oyed with Shapiro & Kreisman, plaintiff clains that M.
Carman "was in constant conflict and confrontation with Plaintiff
regarding Plaintiff's staff and the bankruptcy departnent."”
(PI."s Mem Law Supp. Mdt. Sumnm J. at 3).

On or about Monday, October 21, 1996, plaintiff
delivered a letter to Shapiro & Kreisman resigning his enpl oynent
to be effective Cctober 28, 1996. On October 24, 1996, after
plaintiff had returned from bankruptcy court, plaintiff
di scovered that Ms. Carman had all egedly authorized and
instructed plaintiff's paralegal Jennifer Havrilla to sign

plaintiff's name to | egal pleadings that were to be filed in

3. Defendants contend that plaintiff does not have any evidence
to support this allegation.



bankruptcy court. Plaintiff imrediately brought this matter to
the attention of the managi ng attorney of the Berwn office,
Margaret Castelli, who was allegedly aware that Ms. Carman had
given plaintiff's paralegal the authorization to sign plaintiff's
nane. *

On Monday, Cctober 28, 1996, plaintiff's |ast date of
enpl oynent with the firm plaintiff hand-delivered a nmenorandum
dated COctober 28, 1996 to the managing attorney and to Ms. Carnman
indicating that Shapiro & Kreisman should mail plaintiff's "l ast

°® The nenorandum

paycheck™ to (and confirn) his current address.
indicated that plaintiff's address as of Cctober 28, 1996 was 1
East Cooper Avenue, Moorestown, New Jersey 08057. Defendants
admt receiving this nmenorandum

Despite receiving this nmenorandum plaintiff alleges
that Ms. Carman or the defendants advised Steven Ruffo, the staff

accountant, to notify the Cherry Hill, New Jersey office of

Shapiro & Kreisman that plaintiff's "current address" was 40 \West

4. Plaintiff also alleges that on the evening of COctober 24,
1996, "after the office was closed, soneone entered Plaintiff's
office and stole (renoved) sone of Plaintiff's |aw books,

per sonal possessions, and rol odex from boxes that he packed in
anticipation of leaving the firm" (Pl.'s Mem Law Supp. Mot.
Summ J. at 4). The Court notes, however, that plaintiff has
failed to offer any evidence in support of this allegation;
instead this allegation rests solely on specul ati on and

conj ecture.

5. It should be noted that plaintiff, on October 28, 1996,
telecopied a letter to defendants Shapiro and Kreisman in
Chicago, Illinois, advising themthat Ms. Carman "was out - of -
control” and had commtted ethical violations by instructing
plaintiff's paralegal to sign his name to | egal pleadings to be
filed in bankruptcy court.



Azal ea Lane, Munt Laurel, New Jersey 08054. Plaintiff had
resided at 40 West Azal ea Lane when he commenced enpl oynent with
def endant Shapiro & Krei sman, but noved on Decenber 19, 1994 to 1
East Cooper Avenue - the address where plaintiff resided when he
resigned. Plaintiff informed the Berwyn office of Shapiro &

Krei sman on nunerous occasi ons that he had noved, and he provided
this office with his 1 East Cooper Avenue address on numnerous
occasions. Plaintiff, however, has not produced any direct

evi dence that Ms. Carman or any of the defendants actually
advised M. Ruffo that plaintiff's address at the tinme he
resigned was 1 East Cooper Avenue - his fornmer address.

At the tinme of plaintiff's resignation, plaintiff was
covered by the Plan - a nedical benefits plan which provided
benefits to plaintiff and his famly. The "Plan Adm nistrator”
for the Plan is identified in the applicable summary pl an
descri ption booklet as The LOGS National Benefit Plan. The nane
of the plan adm nistrator, however, was changed in the May 1
1997 summary pl an description booklet to The LOGS G oup, L.L.C °

Wiile the plan admi nistrator is described in the
summary plan description as having "overall nmanagenent"”
responsibilities, the plan admnistrator delegated virtually all
of its duties to Allied Benefits Systens ("Allied"). Defendants

claimthat Allied was responsible for the operational functions

6. The LOGS G oup, L.L.C. is alimted liability conpany

i ncorporated under the laws of Delaware with its principal place
of business in Northbrook, Illinois. The LOGS Goup, L.L.C
pursuant to the ternms of the Plan, is now the plan adm nistrator.
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of the Plan, including providing notification to Pl an
participants of any rights to continuation coverage under the
heal th i nsurance conti nuati on provisions contained i n COBRA.

On Novenber 1, 1996, an enpl oyee of Shapiro & Kreisman
mailed a "Term nation and COBRA Initiation Forn to Allied to
advise Allied of a "Qualifying Event" so that Allied could issue
a COBRA notification letter to plaintiff.’” Plaintiff contends,
wi t hout any evidentiary basis, that the Term nati on and COBRA
Initiation Form contained his forner address, 40 West Azal ea
Lane, due to the reckless or intentional conduct of defendants
t hrough the acts of Ms. Carman. On the other hand, defendants
claimthat plaintiff's former address was placed on this form
i nadvertently.

Neverthel ess, Allied, in response to having received
the Term nation and COBRA Initiation Formon or about Novenber 4,
1996, mail ed separate COBRA notices dated Novenber 15, 1996 to

plaintiff and his wife at 40 West Azal ea Lane in Munt Laurel,

7. As wll be described in greater detail below, a plan

adm ni strator nust provide sufficient notice of COBRA rights to a
covered enpl oyee and qualified beneficiaries upon the occurrence
of a "qualifying event.” 29 U S. C. 8§ 1166(a)(4). The
termnation of the covered enployee's enploynent is a qualifying
event. 29 U S.C. 8§ 1166(2). 1In this case, the parties agree
that plaintiff's termnation on October 28, 1996 was a qualifying
event and that plaintiff was a covered enpl oyee, thus entitling
himto notice of his COBRA rights.
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New Jersey.® Since these notices were sent to plaintiff's former
address, plaintiff and his wife did not receive these noti ces.

Al t hough plaintiff did not receive his COBRA notice due
to the incorrect address provided to Allied, plaintiff received a
| etter dated Novenber 6, 1996 from Shapiro & Krei sman's counse
at his correct address - 1 East Cooper Avenue. This letter
informed plaintiff that Shapiro & Kreisman was addressing the
et hical concerns raised by plaintiff's letter dated October 28,
1996. Plaintiff also received his |ast paycheck from Shapiro &
Krei sman at his correct address - 1 East Cooper Avenue.

On Decenber 2, 1996, plaintiff sent a letter to M.
Carman of the Berwyn office, informing Ms. Carman that he and his
wi fe had not yet received their COBRA notices. In this letter,
plaintiff informed Ms. Carman that he and his son did not have
nmedi cal coverage, and that "it is inperative that you i mediately
contact the appropriate individual/adm nistrator to nai
(tel ecopy) the insurance information (including prem um anount)
to ny attention.” (Pl.'s Ex. P). Although defendants admt that
they received this letter, there is no evidence to suggest that
Ms. Carman contacted the plan adm nistrator to ensure that the

appropriate COBRA notices were sent to plaintiff and his w fe.

8. On Monday, Novenber 4, 1996, plaintiff comenced enpl oynent
with another law firm Plaintiff's new enployer did not provide
maj or nedi cal insurance. Nevertheless, plaintiff's new enpl oyer
did informplaintiff that it would reinburse himfor his

i nsurance prem um and suggested that he obtain group major

nmedi cal insurance coverage through the Phil adel phia Bar
Associ ati on.



On Decenber 24, 1996, plaintiff, not yet having received a
response to his letter dated Decenber 2, 1996, sent by overni ght
mai | his enrollment application to Col burn I nsurance Conpany wth
a check for the first nonth premumto obtain Blue Cross/Bl ue
Shield health insurance coverage for hinself and his son

begi nning on January 1, 1997.

Plaintiff alleges that on or about Decenber 26, 1996,
he devel oped a serious nedical condition - a bleeding cyst on his
back - which required urgent nedical attention. On Decenber 27,
1996, plaintiff contacted the doctor's office to schedul e an
appointnment in the first week of January 1997. On or about
Decenber 30, 1996, plaintiff was contacted and advi sed by the
Col burn I nsurance Conpany that Blue Cross/Blue Shield had cl osed
new applications for enrollnment for January 1, 1997 and that
i nsurance coverage for plaintiff and his son would not conmence
until February 1, 1997. Plaintiff subsequently contacted the
doctor's office and reschedul ed his appointnment with the doctor
to February 7, 1997.

On January 7, 1997, plaintiff's spouse, Lauren Fox,
recei ved her COBRA notification letter. This letter was dated
Novenber 15, 1996, but was placed in an envel ope that was
post mar ked January 2, 1997. The letter infornmed Ms. Fox that
"[y]ou and your covered famly nenbers, if any, may, [], elect to
conti nue coverage" under the LOGS National Benefit Plan pursuant
to COBRA. (Pl.'s Ex. N). The letter stated that, if Ms. Fox

wi shed to continue coverage, she had to conplete the forns
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attached to the letter and return these fornms within 60 days of
the date of the letter or the date coverage is lost. A form
attached to the letter set forth the prem um anounts due, and the
letter indicated that the premi um anounts were due on the first
day of each nonth with a 30-day grace period. Allied also
attached a COBRA Continuation Coverage Notice to the letter
outlining her rights and obligations under COBRA in greater
detail. Because Ms. Fox was covered by her own policy of
i nsurance, she did not elect to continue coverage for herself or
plaintiff's son.

Plaintiff, unlike Ms. Fox, did not receive a separate
COBRA notification letter. Nevertheless, plaintiff admts that
he read the COBRA notification letter that was sent to Ms. Fox.
Despite the fact that plaintiff did not receive his COBRA
notification letter, plaintiff did not contact either Shapiro &
Krei sman or Allied to ascertain why he had not received his COBRA
notification letter at the sanme tine that his wife received her
letter. At his deposition, plaintiff testified that he did
nothing to further inquire about obtaining nmedical insurance for
himself or his son or to el ect such coverage under COBRA because
his nane did not appear on the January 2, 1997 envel ope or on the
COBRA notice contained in the envelope. (Pl.'s Dep. at 163-64).

Near the end of January 1997, plaintiff was advised by
Col burn I nsurance Conpany that due to a clerical problem
plaintiff would not be eligible for nedical coverage on February

1, 1997 and was advi sed that his coverage woul d not commence

9



until March 1, 1997. Plaintiff reschedul ed his appointnent with
t he doctor to March 1997.

During the nonth of February 1997, plaintiff contacted
Shapiro & Kreisman to informthe firmthat he had not yet
received his mail or his W2 Form Admttedly, plaintiff did not
mention his failure to receive his COBRA notice in this letter.
In response to plaintiff's letter, Shapiro & Krei sman sent a copy
of plaintiff's W2 Formto plaintiff's address at 1 East Cooper
Avenue by overnight mail.

On March 25, 1997, plaintiff finally had surgery to
renove the cyst fromhis back. The biopsy of the cyst was
benign. The cost of this procedure was covered by the insurance
pl an that was obtained through the Col burn I nsurance Conpany. In
June 1997, plaintiff received a letter fromAllied, addressed to
Plaintiff's correct address, regardi ng docunentation of health
coverage. Plaintiff never contacted Allied at that tine to raise
any claimthat he had regardi ng any COBRA noti ce.

Nevert hel ess, on Cctober 1, 1997, plaintiff sent a
letter to Gerald Shapiro and David Kreisman i nform ng themt hat
he had never received his COBRA notice. In this letter,
plaintiff informed Shapiro and Kreisman that they were in
violation of COBRA. Plaintiff clained that Shapiro & Krei sman
failed to provide himand his son with COBRA notice as required
by 29 U S.C. §8 1166 and that Shapiro & Kreisman failed to respond
to his request for information about continuation of health

benefits in violation of 29 U S.C. 8§ 1132(c). Plaintiff stated

10



t hat defendants woul d be subject to penalties under ERI SA and
COBRA in the ampunt of $120,033.50 based on the noted viol ations.
Finally, plaintiff requested proof from Shapiro and Krei sman that
proper notice was provided to himregarding his COBRA rights.

By letter dated COctober 20, 1997, defendants advised
plaintiff that plaintiff was provided with proper COBRA noti ce.
Because plaintiff did not elect coverage, defendants inforned
plaintiff that his "right to el ect coverage under COBRA was .
forfeited." By letter dated Novenber 4, 1997, Mtchell WI neff,
General Counsel of Allied, advised plaintiff that plaintiff and
his spouse were provided wwth COBRA notification letters dated
Novenber 15, 1996. W/l neff advised plaintiff that Alied did not
have a copy of the "green card" because the customary practice of
Allied was to mail these notices by certified nmail.

M. WIlneff included a copy of the COBRA notification
letters allegedly provided to plaintiff and plaintiff's spouse.
These letters, curiously, are dated Novenber 15, 1996 and are
identical to the letter received by Ms. Fox on January 7, 1997,
wi th one glaring exception - the letters that Wlneff provided to
Fox in Novenber 1997 had the 1 East Cooper Avenue address on
these letters. |In striking contrast, the letter dated Novenber
15, 1996 which was received by Ms. Fox on January 7, 1997 had
the 40 West Azal ea Lane address on it.

In response to Wlneff's letter, plaintiff filed the
instant action. In his Conplaint, plaintiff clains that

def endants violated ERISA by failing to provide himw th a COBRA
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notification letter pursuant to 29 U S.C. § 1166. In addition,
plaintiff clainms that defendants failed to respond to a valid
request for information in violation of 29 U S.C. 8§
1132(c)(1)(B). Plaintiff seeks damages in the formof statutory
penal ties under § 1132(c)(1)(A) and (B)

The parties now cross nove for sunmmary judgnent.
Plaintiff argues that the undisputed facts denonstrate that
defendants violated ERI SA and its COBRA anendnents by failing to
provide himw th a COBRA notice and by failing to respond to a
request for information. Plaintiff noves for judgnent on these
clainms and asks the Court to assess statutory penalties agai nst
defendants. In addition, plaintiff seeks to enjoin defendants
fromengaging in any further violations of ERI SA and to conpel
def endants to send himhis COBRA noti ce.

Def endants argue that they are entitled to summary
j udgnent because: (1) Allied acted in good faith at all tinmes in
sendi ng out COBRA notices to plaintiff; (2) neither plaintiff nor
his fam |y suffered any injury as a result of the innocent error
whi ch took place in sending out the COBRA notices; (3) plaintiff
was notified of and was aware of his COBRA rights; (4) The LOGS
Goup, L.L.C acted in good faith at all tinmes; (5) defendants
Shapiro & Krei sman, David Krei sman and CGeral d Shapiro are not
pl an adm ni strators for purposes of 29 U S.C. § 1132(c); and (6)
plaintiff should be barred fromrecovery because he know ngly
del ayed bringing this lawsuit for nearly one year after he

| earned of his COBRA rights through a COBRA notice which was
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received by his wife and which was applicable to all of
plaintiff's famly. The Court will address the issues raised by
the parties seriatim

. Sunmary Judgnent St andard

The standards by which a court decides a sunmary
j udgnent notion do not change when the parties file cross

nmoti ons. Sout heastern Pa. Transit Auth. v. Pennsylvani a Pub.

Uil. Commin, 826 F. Supp. 1506 (E.D. Pa. 1993). A review ng

court may enter summary judgnent where there are no genui ne
issues as to any material fact and one party is entitled to

judgnent as a matter of law. \White v. Westinghouse Electric Co.,

862 F.2d 56, 59 (3d Cr. 1988). "The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other." Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). The evi dence presented

nmust be viewed in the |ight nost favorable to the nonnovi ng
party. 1d. at 59.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies

its burden, the burden shifts to the nonnoving party, who nust go
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beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to
interrogatories showng there is a genuine issue for trial. 1d.
at 324. Moreover, when the nonnoving party bears the burden of
proof, it must "nmake a showing sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C. I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a showi ng sufficient to establish the existence of
an el enent essential to that party's case, and on which that

party will bear the burden of proof at trial." \White, 862 F.2d

at 59 (quoting Celotex, 477 U. S. at 322). The nonnovant nust
specifically identify evidence of record, as opposed to general
avernents, which supports his claimand upon which a reasonabl e
jury could base a verdict in his favor. Celotex, 477 U S. at
322. The nonnovant cannot avoid sumrary judgnent by substituting
"conclusory allegations of the conplaint . . . with conclusory

all egations of an affidavit." Lujan v. National Wldlife Found.,

497 U.S. 871, 888 (1990). The notion nust be denied only when
"facts specifically averred by [the nonnovant] contradict facts
specifically averred by the novant." 1d.

[11. Di scussi on

A COBRA Overvi ew

COBRA requires that an enpl oyer provi de an enpl oyee

with the option of electing continuation coverage under the sane
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terns of the enployer's health plan after sone qualifying event
whi ch woul d ot herwi se end the enpl oyee's health insurance
coverage. 29 U . S.C. 8§ 1161. The continuation period nust | ast
for at | east eighteen nonths. 29 U S. C 8§ 1162(2)(A(i). Anpng
the qualifying events, and the one relevant to this case and not
di sputed, is termnation of enploynment. 29 U S.C. 8§ 1163(2).
Section 1163(2) specifically states that "termnation . . . of
the covered enpl oyee's enploynent” is a qualifying event. 29
US C 8 1162. Here, there is no dispute that a "qualifying
event"” occurred when plaintiff was term nated on October 28,
1996.

Once, as here, it is determned that a qualifying event
has occurred, COBRA requires enployers to provide notice to the
covered enpl oyee and all qualified beneficiaries informng them
t hat continued health care coverage under their current plan is
an option. See 29 U S.C. 8 1165(1)(B). The covered enpl oyee or
qualified beneficiary has no right to enpl oyer subsidization of
his health insurance; instead, should he choose to participate in
the previous plan, he nust pay his own insurance premuns at a
cost not to exceed 102% of the enployer's cost. 29 U S.C 8§
1162(3); see also Paris v. Korbel & Brothers, Inc., 751 F. Supp

834, 837 (N.D. Cal. 1990); Phillips v. Riverside, Inc., 796 F

Supp. 403, 406 (E.D. Ark. 1992).
The United States Court of Appeals for the Eleventh

Circuit has offered the foll ow ng expl anati on of COBRA:
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Congress enacted COBRA because it was concerned about
the fate of individuals who, after |osing coverage
under their enployer's ERI SA plan, had no group health
coverage at all. Continuation coverage would afford

t hese individuals group health coverage until they were
able to secure sone other coverage. Recognizing the
substantial costs continuation coverage would place on
enpl oyer - operated ERI SA pl ans, and thus beneficiaries
of these plans, Congress did not make continuation
coverage infinite in duration. Instead, Congress,
under ERI SA, gave beneficiaries a maxi mum period of
either eighteen or thirty-six nonths of continuation
coverage, a reasonable length of time for nost to
secure other group health coverage.

Additionally, Congress provided for certain
term nation events. One such event is the
beneficiary's obtention of other group health coverage.
This provision is consistent with the goals of COBRA.
Some beneficiaries are able to obtain new coverage in
| ess than eighteen or thirty-six nonths. Wen these
i ndi vidual s obtain their new coverage, coverage under
their former ERISA plan is unnecessary. |In these
cases, Congress' goal has been served--the enpl oyee has
group health coverage . . . ."

Nati onal Conpani es Health Benefit Plan v. St. Joseph's Hospital

of Atlanta, Inc., 929 F.2d 1558, 1569-70 (11th Cr. 1991).

B. COBRA Noti ce

The plan adm ni strator nust provide sufficient notice
of COBRA rights on two distinct occasions. First, the plan
adm ni strator nust provide notification of COBRA rights to
covered enpl oyees and their spouses at the conmencenent of plan
coverage. 29 U S. C. 8 1166(a)(1l). Second, the occurrence of a
qualifying event pronpts the additional notification of COBRA
rights. 29 U S C § 1166(a)(4). In the event of enpl oynent
term nation, the enployer nust notify the plan's adm ni strator
that a qualifying event has occurred within 30 days of that

event. 29 U S.C. § 1166(a)(2). The plan admnistrator, in turn,
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is required to notify the covered enployee and all qualifying
beneficiaries of their COBRA rights within 14 days. 29 U S.C. 8§
1166(a) (4).

In this case, a qualifying event occurred when
plaintiff was term nated on October 28, 1996. Thus plaintiff's
enpl oyer had until Novenber 27, 1996 to notify the plan
adm ni strator, The LOGS G oup, L.L.C that plaintiff incurred a
qualifying event. In turn, The LOGS G oup, L.L.C. was required
to notify plaintiff of his COBRA rights within 14 days of the
date on which it was notified by the enployer. Shapiro &

Krei sman, in fact, notified The LOGS G oup, L.L.C. of the
qualifying event incurred by plaintiff on Novenber 4, 1996, thus
satisfying its obligation under § 1166(a)(2). After receiving
this notification, The LOGS G oup, L.L.C. had until Novenber 18,
1996 to notify plaintiff and his wife, a qualified beneficiary,
of their rights under COBRA

In an attenpt to conply with its obligations under
COBRA, Allied on behalf of The LOGS G oup, L.L.C. sent both
plaintiff and Ms. Fox separate COBRA notification letters dated
Novenber 15, 1996. However, unbeknownst to Allied, these letters
were sent to plaintiff's forner address at 40 West Azal ea Lane.
Consequently, plaintiff and his wi fe never received these
notices. Allied attenpted to confirmdelivery of these letters
to plaintiff and his wfe, but was unable to do so. Therefore
there exists no dispute that plaintiff and his wife did not

receive their COBRA notices by the statutory-required date of
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Novenber 18, 1996. Consequently, as of Novenber 19, 1996, The
LOGS Goup, L.L.C. was in violation of 8§ 1166(a)(4) & (c).

In an apparent attenpt to rectify their technica
violation, Allied remailed only Ms. Fox's COBRA notice to
plaintiff's correct address - 1 East Cooper Avenue. On January
7, 1997, Ms. Fox received a letter addressed to her fromAllied
whi ch provided Ms. Fox with notice of her COBRA rights. The
letter was dated Novenber 15, 1996 and had plaintiff's forner
address on it, thus lending support to defendants' position that
the letter was originally mailed on Novenber 15, 1996 to
plaintiff's former address at 40 West Azal ea Lane. Although
plaintiff subsequently read the letter addressed to Ms. Fox, he
did not receive his own COBRA notification letter.

Based on the LOGS G oup, L.L.C."'s failure to send hima
separate COBRA notification letter, plaintiff asks this Court to
assess a statutory penalty of $100 per day against all
defendants. See 29 U S.C. 8§ 1132(c)(1)(A). Section
1132(c) (1) (A) provides that any adm nistrator "who fails to neet
the requirenments of paragraph (1) or (4) of section 1166 of this
title or section 1021(e)(1) of this title with respect to a
participant or beneficiary . . . may in the court's discretion be
personally liable to such participant or beneficiary in the
anount of up to $100 a day fromthe date of such failure or
refusal, and the court may in its discretion order such other
relief as it deens proper."” 29 U S C § 1132(c)(1)(A.

Believing that the undi sputed facts denonstrate that defendants
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were in violation of § 1166, plaintiff asks the Court to assess
t he maxi mum penalty of $100 a day from Novenber 12, 1996 to
Decenber 5, 1997 - a period of 388 days, totaling $38, 000.

Def endants Shapiro & Kreisman, David Krei sman and
Gerald Shapiro argue as a threshold matter that they cannot be
i abl e because they are not plan adm nistrators. The Court
agrees. Section 1132(c) specifically provides for liability only
agai nst a plan adm nistrator. Under 8§ 1002(16)(A) (i) the term
adm ni strator is defined as "the person specifically so
designated by the terns of the instrunent under which the plan is
operated . . . ." 29 U S C 8§ 1002(16)(A)(i). Here, the Plan
desi gnates the LOGS National Benefit Plan as the plan
adm ni strator; the nane of the plan adm nistrator was changed in
the May 1, 1997 summary pl an description booklet to The LOGS
Goup, L.L.C. Thus, at the tine of the violation in this case,
the only plan adm nistrator was The LOGS G oup, L.L.C As a
result, the only defendant subject to liability under §
1132(c)(1)(A) is The LOGS G oup, L.L.C. The Court thus wll
grant summary judgnent in favor of defendants Shapiro & Krei sman,
David Krei sman and Gerald Shapiro on plaintiff's 8§ 1132(c) (1) (A
claim Because this sanme reasoning applies with equal force to
plaintiff's 8§ 1132(c)(1)(B) claim the Court will also grant
summary judgnment in favor of defendants Shapiro & Kreisman, David

Krei sman and Gerald Shapiro on this claim ?®

9. Under 8 1132(c)(1)(B) an adm nistrator:
(continued...)
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The remai ni ng defendant, The LOGS Group, L.L.C *°
advances the argunent that a penalty should not be assessed
against it pursuant to 8 1132(c)(1)(A) because plaintiff was
provided with notice of his COBRA rights when he read his wife's
COBRA notification letter. 1In essence, defendant argues that a
pl an adm ni strator can satisfy the requirenents of 8§ 1166(4) by
establishing that the covered enpl oyee or the qualified enployee,
whi ch ever the case may be, had know edge of their COBRA rights
despite never receiving the statutory-nmandated notice under 8§

1166. The Court disagrees with defendant's position. In order

9. (...continued)
who fails or refuses to conply with a request for any
i nformati on which such adm nistrator is required by
this subchapter to furnish to a participant or
beneficiary (unless such failure or refusal results
frommtters reasonably beyond the control of the
adm nistrator) by mailing the material requested to the
| ast known address of the requesting participant or
beneficiary within 30 days after such request may in
the court's discretion by personally liable to such
partici pant or beneficiary in the anmount of $100 a day
fromthe date of such failure or refusal, and the court
may in its discretion order such other relief as it
deens proper.
29 U.S.C. 8§ 1132(c)(1)(B). This section, just as with §
1132(c)(1)(A), only subjects the admnistrator to |iabil
Thus, the only defendant which is subject to potential Ii
under this section is The LOGS G oup, L.L.C. - the plan
adm ni strat or.

ty
iability

10. Al though plaintiff has sued both the Plan and The LOGS
Goup, L.L.C, plaintiff has actually sued the sanme party. As
not ed above, the Plan was the original plan adm nistrator;
however, the name of the plan adm nistrator was changed in the
May 1, 1997 summary pl an description booklet to The LOGS G oup,
L.L.C. Therefore, the Court will sinply refer to the plan

adm ni strator as The LOGS G oup, L.L.C
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to accept defendant's position, the Court would have to ignore
t he plain | anguage of § 1166.

Under 8 1166, the plan adm nistrator has 14 days from
the time it receives notification fromthe enployer that a
covered enpl oyee has incurred a qualifying event to notify the
enpl oyee and any qualified beneficiary of their rights under
COBRA. See 29 U. S.C. § 1166(a)(4) & (c). There is no | anguage
in 8§ 1166 that would indicate that the plan adm nistrator can
satisfy its obligation to notify a covered enpl oyee or qualified
beneficiary, or both, by denonstrating that these persons had
know edge of their rights under COBRA.

| ndeed, many courts have already rejected this precise
argunment. In this regard, the United States Court of Appeals for
the Sixth Grcuit has recently explained that "'[a]n enpl oyee's
know edge of his COBRA rights does not relieve the plan
adm ni strator of its notification duties . . . . [T]he statute
does not nmake the duty to notify dependent upon an enpl oyee's

know edge . . . .'" MDowell v. Krawchinson, 125 F.3d 954, 960

(6th Gr. 1997) (quoting Msna v. Unitel Conmmunications, Inc., 41

F.3d 1124, 1129 (7th Cr. 1994) (citing Phillips, 796 F. Supp. at
409)).

Rej ecting an argunent raised by the defendants in
McDowel I, an argunent which is simlar to an argunent raised by
t he defendants in this case, the Sixth Grcuit stated that:

Def endants urge this court that to require actua

notice to Sidovar would turn COBRA into a "technica
| abyrinth"; to the contrary, we believe that the clear

21



| anguage of the statute not only mandates act ual
notice, but establishes a sinple requirement that wll
not mre plan admnistrators and courts in fact-
specific inquiries as to whether a covered enpl oyee
actually notified the covered spouse, whether that
notification adequately inforned the spouse of his or
her rights, and so on.

The Court finds that the reasoning used by the MDowel
court applies with equal force to this case. It is sinply
irrelevant to this Court's determnation - as to whether the plan
adm ni strator satisfied the notice requirenents of 8§ 1166(a)(4)
and (c) - that plaintiff may have read the COBRA notification
letter that was sent to his spouse. The statute nandates that
the plan admnistrator notify the covered enpl oyee of his COBRA
rights upon the happening of a qualified event. |In this case,
The LOGS G oup, L.L.C. failed to do so; thus it was, and still
is, inviolation of 8 1166. |If the Court were to find that
plaintiff's know edge of his COBRA rights was sufficient to
satisfy the plan adm nistrator's obligation under 8§ 1166, the
pl ain | anguage of 8 1166 woul d be ignored and the purpose behind
this | anguage - establishing a sinple requirenent of notice -
woul d be frustrated. This the Court will not do.

Al t hough the Court finds that The LOGS G oup, L.L.C
was in violation of § 1166, this finding does not require the
Court to inpose a penalty against The LOGS Goup, L.L.C under 8
1132(c) (1) (A . Indeed, 8 1132(c)(1)(A) specifically states that
the court may in its discretion inpose a penalty of up to $100 a

day against the admnistrator. 29 U S C 8§ 1132(c)(1)(A); see
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Gllis v. Hoechst Celanese Corp., 4 F.3d 1137, 1148 (3d Gr
1993). In determ ning whether to assess a penalty under this
section, the court's discretion should usually be confined to a
determ nation of whether any mtigating circunstances exist to

excuse the adm nistrator's inaction. See Underwood v. Fl uor

Daniel, Inc., 106 F.3d 394 (4th Gr. 1997). It is also clear

that the Court can assess a statutory penalty even if the
plaintiff has not denonstrated any prejudi ce because the purpose
of 8 1132 was to punish benefit plan admnistrators for failing

to conply wwth their statutory obligations. Porcellini v.

StrassheimPrinting Co., 578 F. Supp. 605, 612 (E.D. Pa. 1983).
Appl yi ng these general principles to the matter sub
judice, the Court finds that neither party is entitled to sunmary
judgnent on this i ssue because there exists a genuine issue of
material fact. On the one hand, The LOGS G oup, L.L.C
persuasi vely argues that there should be no penalty, or a nodest
one at nost, because its failure to notify plaintiff of his
rights under COBRA was due to inadvertence - mailing the notices
to the incorrect address. On the other hand, plaintiff notes
that The LOGS G oup, L.L.C. did have its correct address on file
and that an inference can be drawn that defendant may have nuil ed
the COBRA notification letters to the incorrect address because
of prior aninosity between the enpl oyees of the Berwn office and
plaintiff. In addition, plaintiff has raised a question of fact
as to whether he was unable to secure certain nedical treatnent

due to the fact that he did not have medi cal insurance; if
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plaintiff is able to establish at trial that he did not receive
nmedi cal treatnent due to defendant's failure to provide himwth
notice of his COBRA rights, then the Court could inpose a penalty
based on the fact that plaintiff was prejudi ced by defendant's
conduct. However, because the Court cannot determ ne as a matter
of law that it should inpose a penalty on defendant for a
violation of 8§ 1166, the Court will deny defendants' and
plaintiff's sunmary judgnent notion with respect to this issue.
Al t hough the Court wll deny the parties' notions wth
respect to this issue, the Court will define the potential fine
period in order to frane this issue for the parties. As an
initial matter, the Court finds that any fine that may eventually
be i nposed under 8 1132(c)(1)(A) shall begin to run on Novenber
19, 1996.' The fine period will end on February 28, 1996 - the
day before plaintiff and his son obtained group health insurance
t hrough Blue Cross/Blue Shield. As the court in National
Conpani es expl ai ned, an enployer is not required to provide
continuation coverage to a forner enployee after that enpl oyee
obtai ns other group health coverage after the el ection period.
In this case, plaintiff obtained other group health insurance for
hi msel f and his son on March 1, 1997, which was after his

el ection period. |If the Court were to inpose a penalty on

11. In this case, the plan admnistrator admts that it received
notification of plaintiff's term nation on Novenber 4, 1996. The
LOGS Group, L.L.C. had until Novenber 18, 1996 to provide
plaintiff with notice of his COBRA rights. Thus, The LOGS G oup,
L.L.C was in violation of 8§ 1166 and subject to a penalty under
8 1132(c)(1)(A) for every day after Novenber 18, 1996.

24



def endant after February 28, 1996, it would sinply be awarding a
windfall to plaintiff. Thus, the Court will not inpose any
potential penalty beyond February 28, 1997.

C. Request for Information

Plaintiff also seeks a penalty under 8 1132(c)(1)(B)
based on The LOGS Group, L.L.C.'s alleged failure to respond to a
request for information pursuant to Section 1132(c)(1). Under
Section 1132(c)(1), an adm nistrator:

who fails or refuses to conply with a request for any

i nformati on which such adm nistrator is required by

this subchapter to furnish to a participant or

beneficiary (unless such failure or refusal results
frommtters reasonably beyond the control of the

adm nistrator) by mailing the material requested to the

| ast known address of the requesting participant or

beneficiary within 30 days after such request may in
the court's discretion be personally liable to such
partici pant or beneficiary in the anmount of $100 a day
fromthe date of such failure or refusal, and the court
may in its discretion order such other relief as it
deens proper.

29 U.S.C. 8§ 1132(c)(1)(B).

Plaintiff, here, clains that The LOGS G oup, L.L.C
failed to respond to his request for information about his right
to continue coverage under Shapiro & Kreisman's health plan. By
| etter dated Decenber 2, 1996, plaintiff advised Shapiro &

Krei sman that he had never received his "notice to extend
(continue) [his] current nmedical coverage for [hinself] and [his]
son . . ." Inthis letter, plaintiff advised defendant Shapiro &
Krei sman that: "neither ny son nor nyself have any nedi cal
coverage, and it is inperative that you i Mmedi ately contact the

appropriate individual/adm nistrator to mail (tel ecopy) the
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i nsurance i nformation (including prem um anount) to ny
attention."

The evidence clearly denonstrates that The LOGS G oup,
L.L.C. did not respond to plaintiff's request for information
about continued health coverage. Although Ms. Fox received her
COBRA notification letter on January 7, 1997, plaintiff never
received such a letter. Thus, his request for information about
his right to continue health coverage was never responded to by
The LOGS Group, L.L.C. Because of this failure to respond,
plaintiff asks this Court to inpose a penalty of $100 a day
agai nst def endants.

In defense, The LOGS G oup, L.L.C does not argue that
it responded to plaintiff's specific request for information.
Instead, it argues that plaintiff is not entitled to a penalty
under 8§ 1132(c)(1)(B) because this section sinply does not
provide a renmedy to enpl oyees or qualified beneficiaries who have
not received a COBRA notice pursuant to 8 1166. In essence,
def endant argues that the sole relief available to individuals
who have not received their COBRA notices is to seek a penalty
under 8 1132(c)(1)(A). Defendant claimthat the purpose of 8§
1132(c)(1)(B) is to provide relief to plan participants and
beneficiaries who otherw se cannot obtain relief against an
adm ni strator who refuses to provide themw th information such
as a summary plan description or benefit information. Because
enpl oyees and beneficiaries can seek relief under 8§ 1132(c) (1) (A

for a violation of 8 1166, defendant clains that 8§ 1132(c)(1)(B)
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is sinply not available to individuals seeking relief based on
their plan adm nistrator's failure to send them a notice pursuant
to § 1166.

Unli ke defendant, the Court does not read 8 1132(c)(1)
so narromy. There is no | anguage in § 1132(c) (1) that suggests
that an admnistrator is exenpt from penalties under 8§
1132(c) (1) (B) when an adm nistrator has failed to send a COBRA
notice pursuant to 8 1166 to an enpl oyee or beneficiary and has
also failed to respond to a subsequent request fromthe enpl oyee
or beneficiary for the information that would be contained in the
8 1166 notice. Reading the plain | anguage of 8 1132(c)(1)
objectively, the Court finds that an enpl oyee or beneficiary, who
has not received the notice required under 8 1166 and who
subsequently requests the information that would be contained in
the 8§ 1166 notice, may seek penalties under both 8§ 1132(c) (1) (A
and (B) based on the admnistrator's failure to send the initial
8 1166 notice and the adm nistrator's independent failure to
respond to a request for this very sane information.

Section 1132(c)(1)(A) clearly permts courts to assess
a penalty against a plan adm nistrator who has failed to conply
with the initial notice requirenments of 8§ 1166 - the obligation
to send covered enpl oyees and qualified beneficiaries information
about their right to elect continued coverage under their former
enpl oyer's health plan. This subsection acts as incentive for
adm ni strators to i nmmedi ately informcovered enpl oyees and

qual i fied beneficiaries of their COBRA rights. If plan
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admnistrators fail to conply with their obligations under §
1166, then they are subject to penalties under 8§ 1132(c)(1)(A).
Section 1132(c)(1)(B) acts as a simlar, yet distinct,
incentive for admnistrators. This section allows courts to
i npose a penalty against plan adm nistrators who fail or refuse
to conply with a request for any information which such
adm nistrator is required by Subchapter | of ERI SA, which
includes 8§ 1166, to furnish to a participant or beneficiary.
Thi s subsection was enacted to ensure that enployers supply
partici pants and beneficiaries wwth the information that they are
entitled to under Subchapter | of ERISA. The plain | anguage of
this subsection plainly covers a request for information that
adm ni strators are required to furnish to participants and
beneficiaries under § 1166. ' Thus, the Court rejects
defendant's argunment that plaintiff cannot seek a penalty under 8§
1132(c) (1) (B) based on The LOGS G oup, L.L.C.'"s failure to
respond to plaintiff's letter dated Decenber 2, 1996.
As stated above, whether the Court awards plaintiff

nonet ary damages under 29 U . S.C. 8§ 1132(c)(1) is a matter of

12. The Court also notes that specific language in 8 1132(c) (1)
supports this Court's reading of this section. The |ast sentence
of 8 1132(c)(1l) states that: "[f]or purposes of this paragraph,
each violation described in subparagraph (A) with respect to any
single participant, and each violation described in subparagraph
(B) with respect to any single participant or beneficiary, shall
be treated as a separate violation.”" This sentence plainly

i ndi cates that separate violations that may deal with the sane
subject matter should be treated as i ndependent violations as
long as they are in violation independently of subparagraph (A)
and (B).
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di scretion. Hennessy v. Federal Deposit Ins. Corp., 58 F.3d 908,

924 (3d Cir. 1995). In deciding whether to assess a penalty
under 8§ 1132(c)(1)(B), others courts have consi dered such factors
as "bad faith or intentional conduct on the part of the

adm ni strator, the length of the delay, the nunber of requests

made, the docunents w thheld, and the existence of any prejudice

to the participant or beneficiary." Pagovich v. Mdskowitz, 865
F. Supp. 130, 137 (S.D.N. Y. 1994). In this case, because the
Court finds that genuine issues of material fact exist with
respect to at |east sonme of the factors nentioned above, the
Court will deny both plaintiff's and defendants' Motions for
Summary Judgnent with respect to this issue.

However, the Court will define the relevant fine period
in order to provide guidance to the parties as they prepare for
trial. Plaintiff sent his |letter on Decenber 2, 1996.

Def endants, thus, had until January 2, 1997 to respond to
plaintiff's request for information; consequently, defendant is
subject to a potential fine for each day past January 2, 1997.
The fine period, however, concludes on February 28, 1996. As

not ed above, plaintiff and his son obtained health insurance
coverage beginning on March 1, 1997. Thus any penalty that would
be i nposed past February 28, 1996 would be a windfall to
plaintiff. Thus the Court will close the potential fine period

on February 28, 1997.
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D. | njunctive Reli ef

Al t hough plaintiff seeks injunctive relief against
def endants, seeking an order conpelling defendants to provide
plaintiff with his COBRA notice, the Court finds that this issue
is noot because plaintiff has testified that he would not el ect

such coverage. Thus, the Court enters summary judgnment in favor

of defendants and against plaintiff on Count Ill of plaintiff's
Conpl ai nt.
YA Concl usi on

Accordingly, for the foregoing reasons, the Court wll
deny plaintiff's Mdtion. The Court will grant in part and deny
in part defendants' Mdtion for Summary Judgnent. The Motion is
granted to the extent that defendants seek di sm ssal of
plaintiff's clains against defendants Shapiro & Kreisman, David
Krei sman and Gerald Shapiro; the Motion is also granted to the
extent that defendants seek summary judgnment on Count 111 of
plaintiff's Conplaint. The Mtion, however, is denied in all
ot her respects.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER J. FOX : ClVIL ACTI ON
V.

LAW OFFI CES OF SHAPI RO :
& KREI SMAN, et al. : NO 97-7393

ORDER

AND NOW this day of April, 1998, upon
consi deration of the follow ng Mtions, and any responses
thereto, it is hereby ORDERED that:

1. Plaintiff Christopher J. Fox's Modtion for Summary
Judgnent is DENI ED;, and

2. Def endants' Motion for Summary Judgnent i s GRANTED
in part and DENIED in part. The Mdttion is granted to the extent
t hat defendants seek dism ssal of plaintiff's clains against
def endants Shapiro & Kreisman, David Kreisman and Geral d Shapiro;
the Motion is also granted to the extent that defendants seek
summary judgnent on Count |1l of plaintiff's Conplaint. The
Motion, however, is denied in all other respects.

AND I T IS SO ORDERED.

Cl arence C. Newconer, J.



